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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SOUTHWESTERN PORTLAND CEMENT CONTEST PRCCEEDI NGS
COVPANY,
CONTESTANT Docket No. CENT 85-71-RM
GARY PRI TCHETT, Citation No. 2235007; 1/10/85
UNI ON REPRESENTATI VE
and Docket No. CENT 85-81-RM
PETE BARRERAZ, Order No. 2238401; 4/10/85
UNI ON REPRESENTATI VE
V. Docket No. CENT 85-82-RM

Order No. 2238402; 4/10/85
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH Odessa Cenent Pl ant
ADM NI STRATI ON ( MBHA) ,
RESPONDENT

ORDER

Sout hwestern Portl and Cenment Conpany (SPCC) has noved for a
summary deci sion herein. The Secretary of Labor opposes the
nmotion. Briefs have been filed by SPCC and the Secretary in
support of their positions.

The facts are these:
CENT 85-71-RM

1. In this case Citation No. 2235007 was i ssued under
Section 104(d)(1) of the Act. The citation in its format
indicates that it was issued on January 10, 1985. The body of the
citation itself recites that it was i ssued on March 21, 1985.

2. The citation alleges that three mners were exposed to an
undet erm ned anount of heat and gas while working in the SPCC
multiclone. It is further alleged that SPCC s actions constituted
an unwarrantable failure to conply with 30 C F. R [56. 15-6.

3. Subsequently, on May 1, 1985, the citation was nodified
by formally changi ng the i ssuance date from January 10, 1985 to
March 21, 1985. It was further stated in the amendnent that "the
vi ol ati on was believed to have occurred on January 10, 1985."

( FOOTNOTE. 1)



~2284

4. Between March 21 (the date Citation 2235007 was issued) and
May 1 (the date the citation was nodified) two contested
wi t hdrawal orders were issued. These contests are now docketed as
CENT 85-81-RM and CENT 85-82- RM

CENT 85-81-RM

5. In this case SPCC contests MSHA's order nunmber 2238401
i ssued under Section 104(d)(1) of the Act.

The foregoing order alleges SPCC violated 30 CF. R [
56.9-40. The order was issued April 10, 1985 after an MSHA
i nspector had conpl eted an investigation.

The order clains that SPCC s operation of its #183 forklift
constituted an unwarrantable failure by SPCC to conply with the
regul ati on.

CENT 85-82-RM

6. In this case SPCC contests MSHA's order 2238402 i ssued
under Section 104(d)(1) of the Act.

The foregoing order alleges SPCC violated 30 CF. R [
56.14-27. The order was issued on April 10, 1985 after an NMSHA
i nspector had conpl eted an investigation.

The order clains that SPCC s operation of its #183 forklift
(on an occasion other than as alleged in Ctation 2238401)
constituted an unwarrantable failure by SPCC to conply with the
cited regul ation.

Di scussi on

SPCC contends that under Section 104(d) of the Act any
violations, in order to be cited and made the subject of
citations and withdrawal orders, nust be in existence at the tine
of an inspection in order to subject a mne operator to liability
for violations under the Act. SPCC al so contends that Section
104(d) differs from Section 104(a) and other provisions of the
Act since Section 104(d) introduces a tinme factor into the
enf orcenent action

The Secretary counters claimng that Section 103(g) (1)
plainly provides a right to obtain an i nmedi ate i nspection after
notice of an allegedly violative condition is received by the
Secretary.

The judge for the purpose of this order has reviewed the
citation and withdrawal orders as well as the affidavits on file.
These indicate that the violative condition were not actually
percei ved, observed or otherw se directly detected by the MSHA
i nspectors. Further, such violative conditions did not exist at
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the tine the inspectors visited the worksite. This analysis rests
on the fact that MSHA conducted an after the fact investigation
before issuing the citation and orders. Specifically, Gtation
2235007 was issued due to events that allegedly occurred on
January 10, 1985. MSHA investigated these events when it received
a witten enpl oyee conpl aint on February 7, 1985. The two

wi thdrawal orders were issued as the result of an after the fact
MSHA i nvestigation on April 3, 1985.

An overview of the Act is necessary to resolve the issues in
t he case.

Section 103(a) of the Act provides: "Authorized

representatives of the Secretary . . . shall make frequent
i nspections and investigations in . . . mnes each year for the
purpose of . . . (4) determ ning whether there is conpliance

with the mandatory health or safety standards
Section 103(b) of the Act, speaking only of an

"investigation," provides: "For the purpose of making any

i nvestigation of any accident or other occurrence relating to

health or safety ina . . . mne, the Secretary may, after

notice, hold public hearings,.

The contrast between the foregoing sections indicates that
Congress saw an investigation as sonething different from an
i nspecti on.

O consi derabl e significance, the nost used enforcenent
tool, Section 104(a), nentions both inspections and
i nvestigations. It provides that "if, upon inspection or

i nvestigation, the Secretary . . . believes that an operator of
a. . . mne. . . has violated this Act, or any .

standard, . . . he shall, with reasonabl e pronptness, issue a
citation to the operator. . . . The requirenent for the issuance

of a citation with reasonabl e pronptness shall not be a
jurisdictional prerequisite to the enforcenment of any provision
of this Act."

Section 104(d)(1), in contrast to Section 104(a), relates
only to "inspections,” providing that "if, upon any inspection of
a. . . mne, an authorized representative of the Secretary
finds that there has been a violation of any nandatory health or
safety standard, and if he also finds that, while the conditions
created by such violation do not cause imm nent danger, such
violation is of such nature as can significantly and
substantially contribute to the cause and effect of a
hazard, and if he finds such violation to be caused by an
unwarrantable failure . . . he shall include such findings in
any citation given to the operator under this Act."

The second sentence of Section 104(d)(1) provides for the
wi t hdrawal order in the enforcenent chain or schene contenpl ated
by Congress in this so-called "unwarrantable failure" fornula.
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Significantly, it provides that "If, during the same inspection
or any subsequent inspection of such mine within 90 days after

t he i ssuance of such citation, an authorized representative of
the Secretary finds another violation . . . and finds such
violation to be al so caused by an unwarrantable failure . . .,

he shall forthwith issue an order requiring the operator to cause
all persons . . . to be withdrawmn from. . . such

ar ea. "

If the position of the Secretary in this case were adopted,
that is, if withdrawal orders could be issued on the basis of an
i nvestigation of past occurrences, the effect would be to
i ncrease the 90-day period provided for in the second section of
Section 104(d)(1) by the anmount of time which passed between the
occurrence of the violative condition described in the order and
t he i ssuance of the order

Section 104(d)(2) of the Act permits the issuance of a
wi t hdrawal order by the Secretary if his authorized
representative "finds upon any subsequent inspection" the
exi stence of violations simlar to those that resulted in the
i ssuance of the Section 104(d)(1) order

Sunming up, it is clear that nowhere in Section 104(d) is
t he i ssuance of any enforcenent documentation sanctioned on the
basis of an investigation. Al though Congress did not define the
terns "inspection"” or "investigation" specifically in the Act,
there is no question but that Congress in using those ternms in
specific ways in prior sections of the Act, and by not using the
term"investigation” in Section 104(d)(1) and (2) indicates the
Congress did so with sonme preneditation

Further, an exanple of the fact that Congress intended the
words to have different neanings is provided by Section 107(b) (1)
- (2) of the Act where Congress |ays out an enforcenent sequence
wher eby, based upon findi ngs nmade during an "inspection,' further
"investigation' may be made."

Finally, Section 107(a) of the Act permits the Secretary's
representative to issue a w thdrawal order where inmm nent danger
is found to exist either upon an inspection or investigation

A review of the various portions of the Act, conmencing at
t he point where the subject words are first used on through to
the end of such use, indicates that the terns were used with care
and judiciously and with an understanding of the genera
connotations contained in their definitions.(FOOINOTE. 2)
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Conmi ssion Judge Richard C. Steffey thoroughly considered the
| egislative history of the Act concerning these issues in
West nor el and Coal Conpany, WEVA 82-340-R, May 4, 1983. Hi s views,
slightly recast by the witer, are quoted at |ength herein
because his order (on a notion for a sunmary decision) is
ot herwi se unreported. He stated:

WCC correctly argues that an order issued under Section
104(d) shoul d be based on an inspection as opposed to
an investigation. As herein before indicated, the
Secretary argues that Congress has not defined either
termto indicate that Congress recogni zes that there is
a difference between an "inspection' as opposed to an
"investigation." If one wants to exam ne the

| egi sl ative history which preceded the enactnent of
unwar r ant abl e-fail ure provisions of the 1977 Act, one
must exam ne the |egislative history which preceded the
enact ment of Section 104(c) of the 1969 Act.

The history of the 1969 Act shows that there was a
difference in the | anguage of the unwarrantable-failure
provi sions of S.2917 as opposed to H R 13950. S. 2917,
when reported in the Senate, contained an

unwar r ant abl e-fail ure provision; section 302(c) which
read al nost word for word as does the present Section
104(d), H R 13950 contai ned an unwarrantabl e-failure.
Section 104(c), which provided that if an

unwar rant abl e-failure notice of violation had been

i ssued under Section 104(c)(1), a reinspection of the
m ne should be nade within 90 days to determ ne whet her
anot her unwarrantable failure violation existed.

Conference Report No. 91-761. 91st Congress, 1st
Session, stated with respect to the definition in
section 3(1) of H R 13950 (page 63):

The definition of "inspection' as contained in the
House anendnment is no | onger necessary, since the
conference agreenent adopts the |anguage of the Senate
bill in section 104(c) of the Act which provides for
findings of an unwarrantable failure at any tinme during
the sane inspection or during any subsequent inspection
wi t hout regard to when particul ar inspection begins or
ends.

Section 104(c)(1) of H R 13950 provided for the
findings of unwarrantable failure to be nade in a

noti ce of violation which would be issued under section
104(b). Section 104(c)(1l)'s requirenment of a

rei nspection within 90 days to deternmine if an
unwarrantable failure violation still existed expl ai ned
that the reinspection required within 90 days by
section 104(c) (1) was in ad
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dition to the special inspection required under section
104(b) had to determ ne whether a violation cited under
section 104(b) had been abated. Section 104(c) (1), as
finally enacted, elimnated the confusion about interm xing
rei nspections with special inspections by sinply providing
that an unwarrantable failure order woul d be issued under
section 104(c)(1) any tine that an inspector, during a
subsequent inspection, found another unwarrantable failure
vi ol ati on (Conference Report 91-761, pp. 67-68).

The | egislative history di scussed above shows that
Congress thought of an inspection as being the period
of time an inspector would spend to inspect a mne on a
si ngl e day because the inspection was to begin when the
i nspector entered the mne and end when he left. It
woul d be contrary to comon sense to argue that the

i nspector might take a | arge supply of food with himso
as to spend nore than a single day in a coal mne at
one time. On the other hand, Congress is very
experienced in making investigations to determ ne

whet her certain types of |egislation should be enact ed.
Congress is well aware that an investigation, as
opposed to an inspection, is likely to take weeks or
nmonths to conplete. Therefore, | cannot accept the
Secretary's argunent that Congress did not intend to

di stingui sh between an "inspection" and an
"investigation"” when it used those two ternms in section
104(a) and section 107(a) of the 1977 Act.

It should be noted, for exanple, that the counterpart
of section 104(a) in the 1977 Act, was section 104(b)
in the 1969 Act. Section 104(b) in the 1969 Act
provided for notices of violation to be issued "upon
any inspection,' but section 104(a) in the 1977 Act
provides for citations to be issued "upon inspection or
i nvestigation.' Likew se, the counterpart of

i mm nent - danger section 107(a) in the 1977 Act was
section 104(a) in the 1969 Act. In the 1969 Act an

i mm nent - danger order was to be witten "upon any

i nspection,' but when Congress placed the

i mm nent - danger provision of the 1977 Act in section
107(a), it provided for imm nent-danger orders to be

i ssued "upon any inspection or investigation." On the
ot her hand, when the unwarrantabl e-failure provision of
section 104(c) of the 1969 Act was placed in the 1977
Act as section 104(d), Congress did not change the
requi renent that unwarrantable-failure orders were to
be i ssued "upon any inspection.'

The | egi sl ative history explai ns why Congress changed
section 104(a) in the 1977 Act to allow a citation to
be i ssued "upon inspection or investigation.'

Conf erence Report No. 95-461, 95th Congress, 1st
Session, 47-48, states that the Senate bill permtted a
citation or order to be issued based upon the

i nspector's belief that a violation had occurred,



wher eas the House anmendnment required that the notice or
order be based on the in
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spector's finding that there was a violation. Additionally,
as both the Secretary and WCC have noted, Senate Report No.
95-181, 95th Congress, 1st Session, 39, explains that an

i nspector may issue a citation when he believes a violation
has occurred and the report states that there may be tines
when a citation will be del ayed because of the conplexity of
i ssues raised by the violations, because of a protracted
accident investigation or for other legitinmate reasons. For
this reason, section 104(a) provides that the issuance of a
citation with reasonabl e pronptness is not a jurisdictiona
prerequisite to any enforcenment action

The | egislative history and the plain | anguage of
section 107(a) in the 1977 Act explain why that section
was changed so as to insert the provision that an

i mm nent danger order could be issued upon an
"investigation' as well as upon an "inspection.'
Section 107(a) states, in part, that the issuance of an
order under this subsection shall not preclude the

i ssuance of a citation under section 104 or the
proposi ng of a penalty under section 110. Both Senate
Report No. 95-181, 37, and Conference Report No.
95-461, 55, refer to the precedi ng quoted sentence to
show that a citation of a violation may be issued as
part of an i mm nent-danger order. Since section 104(a)
had been nodified to provide for a citation to be

i ssued upon an inspector's "belief' that a violation
had occurred, it was necessary to nodify section 107(a)
to provide that an imm nent-danger order could be

i ssued upon an inspection or an investigation so as to
make the issuance of a citation as part of an

i mm nent - danger order conformwi th the inspector's
authority to issue such citations under section 104(a).

Despite the | anguage changes between the 1969 and 1977
Acts with respect to the issuance of citations and

i mm nent - danger orders, Congress did not change a
single word when it transferred the unwarrantable
failure provisions of section 104(c) of the 1969 Act to
the 1977 Act as Section 104(d). Conference Report No.
95-461, 48, specifically states "the conference
substitute conforns to the House anendnent, thus
retaining the identical |anguage of existing |law'

My review of the legislative history convinces ne that
Congress did not intend for the unwarrantable failure
provi sions of section 104(d) to be based upon | engthy
i nvestigations. Congress did not provide that an

i nspector may issue an unwarrantable failure citation
or order upon a "belief' that a violation occurred.
Wt hout exception, every provision of section 104(d)
specifically requires that findings be made by the

i nspector to
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support the issuance of the first citation and al
subsequent orders. The inspector must first, "upon
any inspection' find that a violation has occurred.
Then he nust find that the violation could significantly
and substantially contribute to the cause and effect of a
coal or other mne safety or health hazard. He nust
then find that such violation is caused by an unwarrantabl e
failure of such operator to conply with such mandatory
health or safety standard. He thereafter nust place those
findings in the citation to be given to the operator. If
during that sane inspection any subsequent inspection, he
finds another violation of any mandatory health or safety
standard and finds such violation to be caused by an
unwarrant abl e failure of such to so conply, he shall forthwith
i ssue an order requiring the operator to cause all persons in
the area affected by such violation to be wi thdrawn and be
prohi bited fromentering such area until the inspector
determ nes that such violation has been abat ed.

After a withdrawal order has been issued under
subsection 104(d) (1), a further withdrawal order is
required to be issued pronptly under subsection
104(d)(2) if an inspector finds upon any subsequent

i nspection that an additional unwarrantable-failure
violation exists until such time as an inspection of
such m ne which discloses no unwarrantabl e-failure
viol ations, the operator is liberated fromthe

unwar r ant abl e-failure chain. Conference Report No.
95-181, 34, states that "both Sections 104(d)(1) and
104(e) require an inspection of the mne inits
entirety in order to break the sequence of the issuance
of orders. (Enphasis added.)

| agree with Judge Steffey and | conclude that the Act does
not permt a section 104(d) order to be based on an
i nvestigation. But rather the order nust be based on and it mnust
have been a product of an inspection of the site. Section 104(d)
provi des that an order may be issued only if, upon an inspection
of the mne, the Secretary finds a violation of a safety or
heal th standard. Where an inspector does not inspect the site but
only learns of the alleged violation fromthe statenents of
m ners a section 104(d) order may not be issued.

As previously noted, when it intended to permt NMSHA
enforcenent actions to proceed on the basis of an inspection or
an investigation, Congress so provided. The section 104(d)
requi renent of an inspection cannot be dism ssed as nere senantic
i nadvertence on the part of Congress.

Section 104(d) sets forth the sanctions that may be inposed
agai nst an operator under the specific conditions discussed in
that section. If follows that the inspector authorized on a
m ner's conplaint by section 103(g)(1) cannot reduce the
saf eguards Congress intended to provide in section 104(d). The
Secretary's reliance on section 103(g)(1) is, accordingly,
rej ected.
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As previously noted the citation and orders in contest here al
indicate on their face that they were issued as a result of MSHA
i nvesti gations.

Accordingly, I find that Gtation 2235007 and Wt hdrawal
Orders 2238401 and 2238404 were inprovidently issued pursuant to
section 104(d) of the Act.

However, such a concl usion does not mandate that the
citation and orders in contest here shoul d be vacated. The
Conmmi ssi on has thoroughly explored the procedural propriety of a
judge nodifying an invalid 104(d) order. Consolidation Coa
Company, 4 FMBHRC 1791 (1982); United States Steel Corporation, 6
FMSHRC 1908 (1984). The rationale as expressed in Consolidation
Coal Conpany foll ows:

We first consider the question of nodification froma
general perspective. Sections 104(h) and 105(d) of the
M ne Act expressly authorize the Commission to "nodify"
any "orders" issued under section 104. This power is
conferred in broad terns and we conclude that it

ext ends, under appropriate circunstances, to

nodi fication of 104(d)(1) withdrawal orders to

104(d) (1) citations. In this case, and in future ones
raising simlar issues, we will define such
"appropriate circunstances." Were, as here, the

wi t hdrawal order issued by the Secretary contains the
special findings set forth in section 104(d)(1), but a
valid underlying 104(d)(1) citation is found not to

exi st, an absolute vacation of the order, as urged by
the operator, would allow the kind of serious violation
enconpassed by section 104(d) to fall outside of the
statutory sanction expressly designed for it--the 104(d)
sequence of citations and orders. The result would be
that an operator who woul d otherwi se be placed in the
104(d) chain woul d escape because of the sequencing of
citations and orders. Such a result would frustrate
section 104(d)'s graduated schene of sanctions for nore
serious violations.

Consol i dati on Coal Conpany, specifically addresses the issue of
whet her 104(d) orders survive as alleged 104(a) violations. On
this point the Comm ssion stated 4 FMSHRC at 1794 (Footnote 9):

Modi fi cati on under such circunstances is also
consistent with our settled precedent. W held in

I sl and Creek Coal Co., 2 FMBHRC 279, 280 (February
1980), that allegations of a violation survived the
Secretary's vacation of the 104(d) (1) w thdrawal order
in which they were contained and, if proven at a
subsequent hearing, would have required assessnment of a
penalty. W reached a simlar result in a conpanion
case in which we held that allegations of violation

al so survived Secretarial
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vacation of an invalid 107(a) order (inmm nent danger).
Van Miulvehill Coal Co., Inc., 2 FMBHRC 283, 284
(February 1980). In both cases, we thus contenpl at ed
future trial of the allegations as possible 104(a)
violations. (Neither of the vacated withdrawal
orders had contai ned significant and substantial findings.)
If Iess serious allegations of 104(a) violations survive,
then, a fortiori, the nore serious allegations in the present
type of case should survive as potential 104(d)(1) violations.
In short, the purport of our decisions is that such allegations
survive, and nodification is nmerely the appropriate neans of
assuring that they do

For the foregoing reasons | conclude that SPCC s notion
should only be granted in part. A total summary decision is
deni ed because the pleadings herein indicate that a factua
di spute remains as to the validity of the nodified citation and
orders. If, after a hearing, the evidence fails to show that the
violations occurred then the citations will be vacated.

In summary, | conclude that the 104(d) citation and two
104(d) withdrawal s orders are invalid because the alleged
viol ative condition was not in existence during the period of the
i nspection. Further, the violations were not actually perceived,
observed or otherw se directly detected by a duly authorized
representative of the Secretary. | further conclude that
Conmi ssi on precedent requires that the 104(d) allegations should
be nodified to allegations of violations under Section 104(a) of
the Act.

Accordingly, pursuant to Section 105(d) of the Act, | enter
the foll ow ng:

ORDER

1. Ctation No. 2235007 alleging a violation of 30 CF.R [
56. 15- 6, docketed as case No. CENT 85-71-RM and issued under
section 104(d) (1) of the Act is nodified to reflect its issuance
under section 104(a) of the Act.

2. Wthdrawal Order 2238401 alleging a violation of 30
C.F.R [56.9-40, docketed as case No. CENT 85-81-RM and i ssued
under section 104(d)(1) of the Act is nodified to reflect its
i ssuance under section 104(a) of the Act.

3. Wthdrawal Order 2238402 alleging a violation of 30
C.F.R [56.14-27, docketed as case No. CENT 85-82-RM and issued
under section 104(d)(1) of the Act is nodified to reflect its
i ssuance under section 104(a) of the Act.

4. Al proposed findings of fact and concl usi ons of |aw not

expressly incorporated in this order are rejected.

John J. Morris
Admi ni strative Law Judge
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~Foot not e_one

1 The facts in this paragraph only appear in CENT 85-119-M
a penalty case pending before this judge for the alleged
violation of Citation 2235007.

~Foot not e_two

2 Webster's New Col | egi ate Dictionary, 1979 at 593 and 603
indicates that the primary definition of "inspect” is "to view
closely in critical appraisal: |ook over." On the other hand, the
primary definition of "investigate"” is "to observe or study by
cl ose exam nation and systematic inquiry."



